
              

 

March 14, 2011 

 

 

Defense Freedom of Information Policy Office 

Attn: Mr. James Hogan 

Department of Defense 

1155 Defense Pentagon  

Washington, DC 20301-1155  

 

 

Re: Freedom of Information Act Appeal: 10-F-1242; 10-A-1242-A1 

 

 

Dear Mr. Hogan: 

 

 On June 30, 2010, the Center for Constitution Rights (CCR) (―CCR‖ or ―Requester‖) 

filed a request for information under the Freedom of Information Act (FOIA) inter alia ―seeking 

all records, regardless of format, medium, or physical characteristics, and including electronic 

records and information, audiotapes, videotapes and photographs, that reflect, relate or refer to… 

the May 31, 2010 Israeli military operation that occurred in international waters in the 

Mediterranean Sea involving a six-boat flotilla headed to Gaza with humanitarian supplies, 

including the U.S.-registered ‗Challenger I‘ and the Comoros-registered ‗Mavi Marmara,‘ which 

was forcefully intercepted by the Israeli Defense Forces, resulting in the death of 9 passengers on 

board the Mavi Marmara including one U.S. citizen and the injury of many more.‖ (―Request‖) 

See Exhibit A. 

 

In a letter from Paul J. Jacobsmeyer dated July 19, 2010 and postmarked July 21, 2010, 

the DOD issued an interim response, denying our requests for a fee waiver, a limitation of fees, 

and expedited processing.  See Exhibit B. 

 

CCR filed a timely appeal to that interim response, appealing the denial of our requests 

for a fee waiver, a limitation of fees, and expedited processing on September 17, 2010. See 

Exhibit C. In that appeal, CCR demonstrated that ―because of the mandates, structure, mission 

and focus of the OSD [Office of Secretary of Defense] and the JS [Joint Staff], including in 

regard to the Middle East generally, and policies related to Israel and Gaza, specifically,‖ the 

Department of Defense would be expected to have responsive records to the Request ―and the 

public understanding of U.S. policies, activities and operations in relation to the issues raised in 

the FOIA Request will be served by receiving records from the OSD and JS.‖ 

 

James P. Hogan sent a letter on November 5, 2010 assigning our appeal case number 10-

A-1242-A1. See Exhibit D.  In that letter, Mr. Hogan indicated that due to the ―extremely heavy 

FOIA workload,‖ our appeal could not be processed within the statutory time requirement. Mr. 

Hogan indicated that CCR would be notified of the outcome of our appeal by the Deputy 
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Director of Administration and Management, Office of the Secretary of Defense. To date, CCR 

has received no communication or decision from the Deputy Director of Administration and 

Management. 

 

In a letter dated December 23, 2010 and related to 10-F-1242, Paul J. Jacobsmeyer 

indicated that a ―final response‖ had been made in relation to the Request. See Exhibit E. The 

letter states that the search was conducted only by the Joint Staff, was limited to two hours and 

yielded four documents.  One document was withheld from release pursuant to 5 U.S.C. § 

552(b)(1), (b)(2) and (b)(5). Three of the four documents have been referred to three agencies for 

review: the Defense Intelligence Agency, the Department of State, and the National Geospatial-

Intelligence Agency.  CCR has not received any communications from these three agencies in 

relation to the three documents; telephone inquiries have confirmed that the documents were 

referred to at least two of the agencies, but no decision has been taken, and  these documents 

have not been released to CCR.  

 

CCR understood the December 23, 2010 letter to be a partial response to its Request, and 

not a final response for three reasons: CCR has an open appeal pending before the DOD (appeal 

10-A-1242-A1); the search was conducted only by the Joint Staff and CCR has yet to receive a 

response from the DOD regarding what search, if any, has been undertaken by the OSD; and the 

three referred documents have yet to be decided upon by the referring agencies.  Accordingly, 

and in an effort not to file duplicate or multiple appeals, CCR did not file an appeal to the 

December 23, 2010, challenging both the adequacy of the search conducted by the Joint Staff or 

the withholding of one document, consisting of four pages, pursuant to 5 U.S.C. § 552(b)(1), 

(b)(2) and (b)(5). After seeking clarification from Alisa Turner about the scope of 10-A-1242-

A1, and discussing the case with her on March 9, 2010, and in a voice-mail communication from 

Stephanie Carr on the same date, considers that it is prudent to file an appeal to the ―final 

response‖ contained in the December 23, 2010, and asks that the 60-day time limit for appeal be 

expanded in this case to cover this appeal, taking into account the reasons set forth in this 

paragraph for the delayed appeal. 

 

Pursuant to the Freedom of Information Act, 5 U.S.C. § 552(a)(6), CCR hereby confirms 

its appeal of the DOD‘s ―final response‖ as set for the in the December 23, 2010 letter, and 

appeals the adequacy of the search undertaken by the DOD and the withholding of one document 

pursuant to 5 U.S.C. § 552(b)(1), (b)(2) and (b)(5), and reiterates its appeal contained in its 

September 17, 2010 appeal of the denials of our requests for a fee waiver, a limitation of fees, 

and expedited processing. 

 

The Department of Defense Has Failed to Demonstrate the Adequacy of its Search.  

 

Contrary to its assertions otherwise, the DOD cannot be reasonably deemed to have 

performed an adequate search in the two-hour search it conducted that yielded four documents 

and has not demonstrated that ―all files likely to contain responsive materials . . . were searched,‖ 

Oglesby v. Dep’t of Army, 920 F.2d 57, 68 (D.C. Cir. 1990).  As an initial matter, the DOD has 

stated that only that the Joint Staff conducted a search; there is no information about the OSD 

having committed any search or whether its databases were part of the two-hour search.   
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As set forth in our September 17, 2010 letter, the OSD, as the principal staff element of 

the Secretary of Defense and also including the entire staff of the Secretary of Defense, the 

immediate offices of the Secretary and Deputy Secretary of Defense, the five Under Secretaries 

in the fields of Acquisition, Technology & Logistics; Comptroller/Chief Financial Officer; 

Intelligence; Personnel & Readiness; and Policy, would be able to access the information 

requested. There is no information in the December 23, 2010 Response about a search of any of 

these components.  It is recalled that Israel is the ―largest cumulative recipient of U.S. foreign 

assistance since World War II,‖
1
 and that ―[a]lmost all U.S. bilateral aid to Israel is in the form of 

military assistance,‖
2
 and as such, the DOD and the offices enumerated in the OSD would have 

significant interests in U.S. policies towards Israel, including its blockade of Gaza.  Additionally, 

the DOD views Israel and Egypt as both non-NATO allies, meaning that Israel and Egypt are 

exceptionally close allies who have a close working relationship with the Defense Department 

and receive military and financial advantages not available to other non-NATO countries.  A 

two-hour search yielding only four documents does not appear to be a sufficient response had a 

―adequate search‖ been conducted. 

 

Furthermore, there is an MOU between Israel and the United States that recognizes ―the 

threat to Israel of hostile and terrorist activity from Gaza, including weapons smuggling and the 

build-up of terrorist capabilities, weapons and infrastructure,‖ and agrees that both countries 

would participate in ―enhanced intelligence fusion with key international and coalition naval 

forces and other appropriate entities to address weapons supply to Gaza.‖
3
  Israel has publicly 

said that it went aboard the Flotilla because of concerns of weapons smuggling.  The MOU also 

calls for ―enhanced sharing of information and intelligence that would assist in identifying the 

origin and routing of weapons being supplied to terrorist organizations in Gaza.‖  The MOU 

necessarily encompasses the OSD whose responsibilities include, but are not limited to: ―initiate 

programs, actions, and taskings to ensure adherence to DoD policies and national security 

objectives, and to ensure that programs are designed to accommodate operational 

requirements.‖
4
  Therefore, it is likely that there would have been responsive records related to 

this incident and what steps the United States took, and continues to take, in securing the rights 

and protections of its citizens and their property;  what steps the United States took and continues 

to take to ensure that civilians of all nationalities who are engaged in humanitarian missions are 

protected from attack; and the U.S. policy in relation to the blockade of Gaza in relation to the 

list of prohibited goods and the delivery of humanitarian assistance to the civilian population of 

Gaza. 

 

Indeed, the Secretary of Defense, Robert Gates, has confirmed the close relationship 

between Israel and the United States and personally discussed ―important defense issues, both in 

our bilateral defense relationship and around the region‖ with the Israeli Defense Minister about 

                     
1
 ―U.S. Foreign Aid to Israel,‖ Congressional Research Service, (Jeremy M. Sharp, Specialist in Middle Eastern 

Affairs), Dec. 4, 2009, Summary, available at: http://www.fas.org/sgp/crs/mideast/RL33222.pdf. 
2
 Id. 

3
 Memorandum of Understanding, reprinted in Haaretz, January 16, 2009, available at: 

http://www.haaretz.com/news/text-of-u-s-israel-agreement-to-end-gaza-arms-smuggling-1.268308.   See also  

United States, Israel Working to End Arms Smuggling into Gaza, Jan. 16, 2009, available at: 

http://www.america.gov/st/peacesec-english/2009/January/20090116141010dmslahrellek0.0438959.html. 
4
 OSD website: http://odam.defense.gov/omp/pubs/GuideBook/osd.htm. 

http://www.haaretz.com/news/text-of-u-s-israel-agreement-to-end-gaza-arms-smuggling-1.268308
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one month before the attack on the flotilla.
5
 After the attack, Secretary Gates presented his views 

on the ultility and purposes of the blockade of Gaza.
6
 He further spoke about the Middle East 

peace process and the central role that the current situation in Gaza plays in that regard.
7
 

Secretary Gates also spoke with concern about the deterioration of relationship between Turkey 

and Israel following the attack on the flotilla.
8
  It is apparent from these statements that he and 

his office closely follow developments in and around Israel, and would be expected to have 

records related to US knowledge of, and reaction to, the attack on the flotilla, as set forth in the 

FOIA Request.  The December 23, 2010, by its terms, demonstrates that the search did not 

extend to these records. 

 

The DOD December 23, 2010 Response provides no explanation of why it conducted 

such a narrow and limited search by only the Joint Staff; the Request provided no basis for 

drawing such narrow parameters for the search. The Freedom of Information Act requires that 

each agency search for all relevant records described in our Request, which may be found within 

the agency as a whole. Accordingly, the search did not fulfill the most basic requirements for an 

adequate search as this search was not one that could be ―reasonably calculated to uncover all 

relevant documents.‖ Weisberg v. Dep’t of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983). 

 

Additionally, the DOD has the duty to demonstrate that it exercised all reasonable efforts 

to ensure that the agency included what was requested in the search conducted.  See Amnesty 

Int’l USA v. CIA, No. 07 Civ. 5435, 2008 U.S. Dist. LEXIS  47882 at *37 (S.D.N.Y. June 19, 

2008) (citing authorities).  CCR ―reasonably described‖ the information we sought in the 

Request.  The DOD did not specify what search terms it used or what databases it searched.  The 

lack of meaningful detail about the search does not allow CCR to discern whether an adequate 

search has been conducted nor enough information to enable CCR to challenge the procedures 

that were used.  Nation Magazine v. U.S. Customs Serv., 71 F.3d 885, 890, 892 (D.C. Cir. 1995) 

(holding that the agency had not provided sufficient information ―to allow [] review of the 

adequacy of [its] search); Weisberg v. Dep’t of Justice, 627 F.2d 365, 371 (D.C. Cir. 1980) 

(requiring a reflection of a systematic approach to document location, and providing specific 

enough information to enable the requester to challenge the procedures used.)  The DOD 

provided no information about the search process itself.  For example, it provided no information 

about whether the search was conducted electronically or by hand and no indication regarding 

how the agency would find responsive records not in the most likely case files.  Mr. Jacobsmeyer 

letter also does not indicate if there was any systematic approach to locating the documents 

requested.  Weisberg v. Dep’t of Justice, 627 F.2d 365, 371 (D.C. Cir. 1980)   

 

                     
5
  Press Conference with Secretary Gates and Israeli Defense Minister Barak, Council on Foreign Relations, April 

27,  2010, available at: 

http://www.cfr.org/publication/22004/press_conference_with_secretary_gates_and_israeli_defense_minister_barak_

april_2010.html. 
6
  Israel eases Gaza embargo, allows snack food in, Reuters, June 9, 2010, available at: 

http://www.alertnet.org/thenews/newsdesk/LDE6581JK.htm. 
7
 Robert Gates interview: US secretary of defence talks about Iran's nuclear programme and economic sanctions 

with David Frost, Al Jazeera, June 10, 2010, available at: 

http://english.aljazeera.net/programmes/frostovertheworld/2010/06/201061091243602584.html. 
8
 Adam Entous, U.S. concerned at Turkey shift: Gates, Reuters, June 9, 2010, available at: 

http://www.reuters.com/article/idUSTRE6581I220100609. 
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While an agency‘s search for records must be reasonable, we recognize that it does not 

have to be perfect.  Amnesty Int'l USA v. C.I.A, No. 07 Civ. 5435, 2008 U.S. Dist. LEXIS 47882, 

at *27 (quoting Garcia v. Dep’t of Justice, 181 F. Supp. 2d 356, 368 (S.D.N.Y. 2002). What is 

important is whether ―the search was reasonably calculated to discover the requested documents, 

not whether it actually uncovered every document extant . . . .‖ Grand Cent. P'ship, Inc. v. 

Cuomo, 166 F.3d 473, 489 (2d Cir. 1999).  Reasonableness is looked at within the context of 

each particular request. See Davis v. U.S. Dep't of Justice, 460 F.3d 92, 103 (D.C. Cir. 2006); 

Weisberg v. U.S. Dep't of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984). The agency must set 

forth in an affidavit why a search of other some record systems, but not others, would lead to the 

discovery of responsive documents.  See Oglesby v. U.S. Dep't of Army, 920 F.2d 57, 68 (D.C. 

Cir. 1990).  Amnesty International et al. v. CIA et al., 2010 U.S. Dist. LEXIS 78659 at 11, 

August 2, 2010.  From the DOD‘s response, it is unclear whether the Department of Defense 

made any determination about whether there are sections beyond the Joint Staff that should have 

been searched, and whether that search was adequate.  Our review of the Department‘s structure 

clearly suggests that there are additional sections that should have been searched and that a yield 

of only four documents in not reflective of an adequate search. 

 

The Document Withheld under (b)(1), (b)(2) and (b)(5) Has Not Been Shown to Be Entitled 

to Exemption under FOIA  

 

FOIA requires an agency to release all relevant documents unless an exemption applies.  

The December 23, 2010 Response indicates that Mr. Mark Patrick, an Initial Denial Authority 

for the Joint Staff, determined that one document, consisting of four pages, is exempt from 

release in its entirety pursuant to 5 U.S.C. § 552 (b)(1), (b)(2) and (b)(5).
9
  In relation to the  5 

U.S.C. § 552 (b)(1) exemption, the Response further states that the material was withheld in 

accordance with sections 1.4 (b), (c) and (d) of Executive Order 13526. The Response provides 

no detail about the nature of the document or the justification for invoking these exemptions.  

DOD failed to justify the withholding of this document in its entirety, and failed to provide any 

detailed review and reason for withholding individual paragraphs and sentences. Furthermore, 

the DOD did not provide any segregable part of the document that can be disclosed. 

 

As the Supreme Court recently affirmed in Milner v. Dep't of the Navy, 562 U.S. __ 

(2011) No. 09-1163 (U.S. March 7, 2011), the policy behind the FOIA, as reflected in the 

carefully constructed text, is one of ―broad disclosure.‖  Slip Op. at 8 (―We have often noted ‗the 

Act‘s goal of broad disclosure‘ and insisted that the exemptions be ‗given a narrow compass.‘‖ 

Department of Justice v. Tax Analysts, 492 U. S. 136, 151 (1989); see Department of Interior v. 

Klamath Water Users Protective Assn., 532 U. S. 1, 7–8 (2001)).  

In relation to Exemption 1 and Executive Order 13526, the Response failed to 

demonstrate that the information is in fact, properly classified pursuant to the procedural and 

                     
9
  5 U.S.C. § 552 (b)(1), (b)(2) and (b)(5) provides: 

(1)(A) specifically authorized under criteria established by an Executive order to be kept secret in the 

interest of national defense or foreign policy and (B) are in fact properly classified pursuant to such Executive order; 

(2) related solely to the internal personnel rules and practices of an agency; 

[…] 

(5) inter-agency or intra-agency memorandums or letters which would not be available by law to a party 

other than an agency in litigation with the agency; 
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substantive criteria set forth in the Order.   CCR recalls that Section 1.7 of the Order sets forth 

classifications prohibitions and limitations, and Section 3.5 of the Order provides for a 

mandatory declassification review process.  The Response provides no information about the 

duration of classification of this document. Furthermore, in relation to Sections 1.4 (b) and (d) of 

Executive Order 13526, the Request relates to all records that reflect the DOD's plans, reports, 

documents, discussions, meetings and others communications, and not those of a foreign state.  

Section 6.1(s) of the Executive Order defines ―Foreign government information‖ as (1)  

information provided to the United States Government by a foreign government or governments, 

an international organization of governments, or any element thereof, with the expectation that 

the information, the source of the information, or both, are to be held in confidence.‖  It is not 

apparent from the Request that such information could not be redacted, if and as necessary from 

the document, permitting the release of segregable portions of the document. See  5 U.S.C. § 

552(b).  Sections 1.4(b) and (d) cannot be read so broadly as to withhold from release any and all 

records that refer to communications with or about a foreign state.  These sections are narrowly 

tailored to protect, for example, ―confidential sources‖ and are not intended to shield from 

release all information that implicates US relations with a foreign state.   

The Supreme Court recently affirmed that ―Congress drafted Exemption 2 ‗to have a 

narrower reach.‘‖ Milner, at Slip Op. 2, citing Department of Air Force v. Rose, 425 U. S. 352, 

362–363 (1976).  The DOD Response incorrectly paraphrases Exemption 2 as pertaining ―to 

information about internal practices and personnel rules, which if released would risk 

circumvention of agency regulations,‖ which suggests a far broader reach into matters related to 

agency‘s internal practices than that contained in the plain language of the exemption. See  Ex. 

E, p. 1; the actual text of exemption 2 reflects the ―narrow reach‖ that the Court discussed in 

Milner -- one that is limited to personnel matters: materials ―related solely to the internal 

personnel rules and practices of an agency.‖ (―The key word in that dozen—the one that most 

clearly marks the provision‘s boundaries—is ‗personnel.‘‖) Milner, Slip. Op. at 6.  The Court 

explained that ―[a]n agency‘s ‗personnel rules and practices‘ are its rules and practices dealing 

with employee relations or human resources.‖ Milner, Slip. Op. at 7. It is not apparent from the 

scope of the Request, and indeed, taking into account the other FOIA exemptions invoked, that 

Exemption 2 was properly invoked to withhold release of this document in its entirety. 
 

 Information can only fall within the scope of Exemption 5 and be withheld under the 

deliberative process privilege if is it both predecisional and deliberative. See Wolfe v. HHS, 839 

F.2d 768, 774 (D.C. Cir. 1988) (en banc).  The DOD failed to demonstrate in the December 

Response that the document it withheld in its entirety was such a document. The Request does 

not seek to expose proposed policies, but rather seeks to make known the post-decisional 

documents. See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 141-53 (1975)  As the Request 

seeks, for example, any and all records from January 1, 2010 related to the flotilla, and any and 

all records since at least June 1, 2007 related to the U.S. actions, policies, procedures or 

guidelines in relation to the interception, inspection, safe-passage or  any other action or 

responses to vessels in the Mediterranean Sea that have as their destination Gaza, see Ex. A, pp. 

1-4,  it is highly unlikely that there are no post decisional documents related to the blockade of 

Gaza, the tracking or interception of boats headed to Gaza, or other documents which discuss 

U.S. policy and coordination vis-à-vis the entry of goods to Gaza. 
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Conclusion 

 

   

In closing, CCR requests that you refer the Request back to the Department of Defense to 

conduct an adequate search in compliance with the terms and jurisprudence sent out above. 

Additionally, CCR requests that you reverse your denial of our request for a fee waiver and 

expedited processing.   

 

Requesters note that many government officials involved in classification determinations 

have been increasingly concerned over the past few years about the over-classification of 

information that results in less public accountability for government conduct.
10

    Accordingly, 

Requesters demand that your office engage in an adequate and diligent effort to properly 

designate information, to disclose all responsive documents not properly subject to a FOIA 

exemption, and to comply with your obligations to provide segregable information when 

necessary. 

 

We request a response to this appeal with twenty (20) working days. 
 

 

 

Sincerely,  

                                                                           
___________________ 

Katherine Gallagher 

Senior Staff Attorney 

Center for Constitutional Rights 

666 Broadway, 6
th

 Floor 

New York, NY 10012 

Phone: (212)614-6455 

 

                     
10

 The over-classification of documents was an issue cited by the 9/11 Commission in its final report as one factor 

impairing the efficient and effective sharing of information with the American public. See The 9/11 Commission 

Report, Final Report of the National Commission on Terrorist Attacks Upon the Unites States, 417 (―Current 

security requirements nurture overclassification and excessive compartmentation of information among agencies‖); 

see also Memorandum from Lawrence J. Halloran to Members of the Subcommittee on National Security, Emerging 

Threats, and International Relations, Briefing Memorandum for the hearing, Emerging Threats: Overclassification 

and Pseudo-classification, scheduled for Wednesday, March 2, 1:00 p.m., 2154 Rayburn House Office Building, 

Feb. 24, 2005 (noting that the Information and Security Oversight Office‘s 2003 Report to the President found that 

―many senior officials will candidly acknowledge that the government classifies too much information, although 

oftentimes the observation is made with respect to the activities of agencies other than their own‖). 




























































